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Abstract 
 

At the dawn of the XXIst Century, it is opportune to review the history of water law and to 
take stock of the means currently available for the implementation of integrated water 
resource management. From traditional customary law which, for millennia, has governed 
and still governs water resources management in vast areas of our World, concepts and 
practices have since a few centuries been made the subject of man-made legislation 
promulgated under the aegis of different legal systems. In parallel, the transfer from the 
historical Kingdoms and Empires into modern political States has called for the 
development of international law the concepts whereof, as far as water resources are 
concerned, have largely been borrowed from domestic law. At the same time, it is 
international law that has produced the most advanced legal principles aiming at governing 
integrated water resources management as evidenced by the doctrine and as stated in the 
1966 Helsinki Rules developed by the Water Resources Committee of the International 
Law Association. If they have defined the conceptual framework, these Rules have 
however failed to institutionalize the material instrument required for their implementation: 
the Integrated Water Resources Management Plan as the term of reference for the 
allocation and administration of equitable water rights. 
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I. FROM CUSTOMARY TO MODERN WATER LAW2 
 

1. Water and Customary Water Law  
 
Water is a fascinating commodity. It is present on this Earth in liquid, solid and gaseous 
form. As a natural resource, it is present in the earth and in the atmosphere, in plants, 
animals and humans. Water is the blood of the Earth. Water sustains life. Water is life. 
Ever since man appeared on this Earth, human communities established themselves around 
water points and along streams.  
 
All the great civilizations were born, flourished, and most of them decayed along the major 
rivers of the World: the Hindus along the Ganges, the Chinese along the Huang-Ho, the 
Persians and the Babylonians along the Tigris and Euphrates, and the Moguls along the 
Indus, the Egyptians along the Nile and the Hebrews along the Jordan. All these 
civilizations considered water as a sacred commodity escaping private appropriation. 
Water was at the disposal of the community and water use rights were strictly regulated. 
Water use for human and animal consumption and limited domestic purposes was free for 
all as were non-consumptive water uses for navigation, floating, fishing and recreational 
purposes. Consumptive uses, such as for irrigation, urban water supply and sewerage  were 
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however highly regulated. Water consumption was treated as a community affair: water 
rights remained precarious and allocated periodically based on the seasonal availability of 
the resource and as a function of water use requirements. Community waterworks were 
constructed and maintained by the users themselves and water rights administered on 
behalf of the community by elected water masters and their crews of helpers and criers. 
 
Private appropriation of water, lack of waterwork maintenance and pollution usually 
marked the decay and eventual disappearance of those hydraulic civilizations. 
 
As long as human communities remained traditional, i.e., submitting to inherited, non-
human precepts and rules, water management remained governed by orally transmitted 
customary rules and practices. With the passing of time, these rules and practices were 
progressively codified in order to prevent their disappearance. The Code of Manu of the 
Hindus, the Hammurabi Code of the Mesopotamians, the Li-Chi of the ancient Chinese or 
the Talmud of the Jews are examples. 
 
Even in modern times, customary water law has survived in the living traditional 
communities who, away from the major urban centers, still represent today a majority of 
the World population. A typical example is the traditional water management system of the 
Hindus of Bali3 which has been integrated into modrn Indonesian Water Law. Another 
example is Islamic Law4 which incorporates the most elaborate system of customary water 
law, a system still practiced today in most of the Moslem World. 
 
Rather than inventing new water laws which are misunderstood and, therefore, not 
implemented by the local population, today Governments would be well advised to study 
and take stock of the customary rules and principles followed by their rural communities. 
Indeed, rather than imposing upon their populations new, disrupting innovations, they will 
discover that, most of the times, those customary principles and rules are perfectly 
consonant with the Laws of Nature or with what the most modern, environmentally-
oriented legislations currently aim at establishing anew. 
 

2. The Codification of Water Law  
 

In Europe, the Roman civilization has constituted the bridge between the Eastern and the 
Western Worlds. It spanned from about 500 B.C., until the VIth century of our era, at which 
time the famous Justinian Codification was completed.5 This period of some 11 centuries 
witnessed the transition from the Monarchy to the Republic, then to the Principate and 
back to the Absolute Monarchy and then the split of the Empire into the Eastern and the 
Western, and the decay of the Western Empire. 
 
The Justinian Code can be said to constitute the first ever systematic and comprehensive 
legal codification work which, later, profoundly influenced most of the systems of law 
throughout the World. It gave birth to the French Civil Law system, to the Common Law 
system of England, to the mixed Common and Civil Law system of the United States as 
well as, to a certain extent, to the Soviet legal system, all of which spread geographically to 
the West as well as to the East. 
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If, throughout the Roman period, the traditional principle of the ‘personality of the law’ 
was maintained and customary law remained the first source of the Law, this legal regime 
of water resources and of water rights was substantially modified over time. The major 
modification was the institutionalization, during the Republican period, of the legal regime 
of water as an appurtenance of the under- and over-lying land or, as it became known and 
still prevails at Common Law, the system of riparian rights. Water resources were 
classified into public and private waters depending on the legal regime of the appurtenant 
land. Water rights on private land were free for the landowner and water rights on public 
land became the subject of a public grant or concession. In order to protect the rights of 
third parties, private water rights were assorted with an elaborate system of easements and 
servitudes. And if the laws were in general permissive, the executive power was 
empowered to issue number of prohibitions (interdicta) giving plaintiffs a whole array of 
actions (actiones) before the courts. 
 
It is important to note that, to a large extent, the customary concepts of community land 
(res communis) and of vacant land (res nullius), or of lands which were considered un-
owned, be it publicly or privately, similarly applied to the waters occurring thereon or 
thereunder, thus leaving to their users either a precarious common right to use water or a 
permanent right of use obtained by acquisitive prescription. 
 
In parallel, Roman Law institutionalized a strong, centralized, water administration vested 
with specific powers to manage city water supply and sewerage, navigation and floating, 
flood control and related waterworks and structures. Major diversions for irrigation were 
made subject to the concession regime but the development of irrigation structures and 
their management was left to the water users under customary law. 
 
The subsequent periods saw the progressive classification of most waters into the class of 
public waters with a consequential reduction in the quantity of those waters still remaining 
in the private domain. 
 
Following the fall of the Western Roman Empire in 565 A.D., Europe fell under Barbaric 
rule.6 The Visigoths in Spain, the Franks in Germany, the Angles and the Saxons in 
England, the Ostrogoths and the Frisians down from the North Sea, the Byzantines on the 
Eastern Mediterranean, the Bavarians in Bohemia and the Alamanns in the Rhine and 
Danube valleys, the Longobards and then the Franks and the Normans in Italy, the Franks 
and the Burgundians in France, all of them brought their own customs which applied to 
their own people while Roman Law became the law of the foreigners but progressively 
intermingled with and ultimately supplanted those customs. By the year 800, the Frankish 
King Carolusmagnus had established himself at the apex of the Holy Roman-Germanic 
Empire. 
 
It is during this period, thanks to the admirable harmony and interplay prevailing among 
the Jews, the Christians and the Moslems who lived in southwestern Spain, that our 
Western Civilization was born. The unification of Europe under the Holy Roman-
Germanic Empire was however achieved more under the influence of the Church and of 
the principles of Canon Law than under political rule. The Empire itself was not 
monolithic but consisted in an aggregate of feudal kingdoms paying allegiance to the 
Emperor as much as the local nobility  paid  allegiance  to  their  respective  kings.  Human 
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communities in the Upper Middle Ages were organized under the traditional cast system in 
which the priests protected the faith and ruled as princes, the soldiers defended the 
community, the merchants supplied goods, and the peasants produced the food, needed by 
the whole community. If the priests-princes and the soldiers were fed and supported by the 
merchants and the peasants, the latter were protected and defended by the former. Water 
law largely turned back to its former traditional customary status, public waters returned to 
the community and water rights to common and/or private use rights.  
 
This system prevailed until the fall of the Order of the Templars in the XIIIth Century 
which marks the beginning of the Lower Middle Ages, a period of decay. By that time, the 
priests-princes had usurped full political power and appropriated the water resources on 
their respective feuds. Royalties were being levied for water use. In parallel, Roman Law 
was being re-discovered and revived by the School of Glossators in Bologna, Italy. As a 
result, from the XIVth to the XVIth centuries the Post-Glossators developed their own laws 
under the shield of Roman Law. These developments eventually gave rise to the Reform in 
the XVIth and lead to the French Revolution of 1791 which, as its name indicates, seated 
God’s creature in thy Throne. And, with the upsurge of nationalities, political states and 
national territories, the principle of ‘territoriality of the law’ replaced the heretoforth 
prevailing principle of ‘personality of the law’. 
 
Supreme power had been secularized and man-made laws set to rule the World. Napoleon 
crowned himself and then promulgated the French Civil Code of 1804 with its sacrosanct 
principle of absolute private ownership; it was soon followed by the Austrian Civil Code of 
1869 and the German Civil Code of 1900. 
 
In England, however, Roman Law had survived as the ‘ius communis’, or the law 
applicable to all men, along with the customary laws prevailing in England and Wales, 
Scotland and Ireland. In the XIIIth century, the revolt of the Barons against the abuses of 
the Kings had produced the Magna Charta in 1215, a declaration of rights which is still 
considered today as embodying the fundamental principles of the unwritten Constitution of 
England. In spite of the proclamation of the Independent Church of England by Henry the 
VIIIth in 1534, these customs became known as the Common Law of England as 
sanctioned by the decisions of the Common Law courts. Another important facet of the 
English system of law is the Law of Equity according to which individuals claiming rights 
under the Common Law are entitled to claim ‘equitable interests’ before the Chancellor, 
the equity court that developed its own jurisprudence. 
 
Spanish Law was imposed to Latin America following the discovery of the Continent by 
Christophorus Columbus in 1493. In that same year, Constantinople and the Eastern 
Roman Empire fell to the Turks but, thanks to the compilations of the Greeks, Roman-
Byzantine Law continued to prevail in the relationships between the Christians and the 
Ottoman Empire, itself governed by Islamic Law, until the independence of the Balkan 
States in the XIXth century. In turn, the Civil Code was introduced by the French in 
Louisiana and in the Quebec while the Common Law was brought by the English, 
originally in the Eastern United States and in English-speaking Canada to then combine 
and become the legal system of the United States while keeping separate between the 
English-speaking Provinces of Canada and French-speaking Quebec. 
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Finally, the former Soviet system of law, which may be labeled the ‘all State rights 
system’, is worth mentioning as it still applies within some of the former Soviet Republics 
as well as in a number of States worldwide. Its most interesting feature is that it rests on an 
essentially economic base, namely the concept of ‘planned economy’ in which all powers 
vest in the State who, in turn, allocates and regulates individual rights, always as an 
incident of State requirements. Following the fall of communism and the dismantling of 
the USSR, the former Republics appear to have embarked on an all-out legislative reform 
aimed at adopting Western capitalism. These Republics would be well advised however to 
remember that, conceptually, the absence of private appropriation of water and the use of 
the plan as the term of reference for the allocation of water rights constitute the ideal 
means of integrated water resources management. 
 

3.  The Legal Regime of Water and Water Resources 
 
It is now a recognized fact that water, unlike land, sub-soil, plant, animal and human life, 
because of its transient nature, escapes the legal definition of ‘thing’ or ‘object’. Since, to 
the jurist however, everything requires a legal definition in order to become subject to the 
rule of law, use has historically been made of a fiction according to which water is 
classified as an appurtenance of the land. Hence, at Civil Law, he who owns the land owns 
the water falling on, surging from, flowing along or across his land or contained within its 
sub-soil. At Common Law, this is called the ‘riparian doctrine’ although here, rather than 
ownership, it is the rightful access to the water that qualifies the user. 

 
Strictly speaking, the lawyer has never been fully satisfied with such a fiction when 
applied to water in movement. This is why all legal systems have always made a 
distinction between ‘measurable’ water which, when contained in a cup, a container, a 
pond or a well ‘of which the bottom can be seen’, could be legally owned on the one hand, 
and atmospheric, running, percolating or flowing waters on the other hand which were 
either declared to follow the legal regime of the appurtenant land, were classified as 
escaping the legal realm (res nullius) or were legally appropriated by the sovereign under 
such doctrines as the ‘Public Domain’ at Civil Law or as ‘State Ownership’ or ‘State 
Control’ at Common Law. 

 
The importance of this distinction lies in the fact that water has historically been one way 
or the other the subject of ‘appropriation’, be it by the individual under private law or by 
the sovereign under public law. It is worthwhile in this connection however to underline 
the fact that, where private and public ownership of water co-exist, the sovereign always 
enjoys a better ownership than private owners. 

 
At private law, absolute ownership, the strongest private right in theory, soon became 
assorted with a whole array of limitations commanded by the rules of good neighbourliness 
which defined what became known as the regime of ‘easements and servitudes’ intended to 
protect the interests of third-parties in opening to them ways of access to, or a form of 
protection against third-party land based harmful effects of, this precious resource. 

 
With the advent of the concepts of nationalities, of political states and of national 
territories, these private law principles were imported into nascent international law to 
become the well known but dead-locked concepts  of  ‘absolute territorial sovereignty’ and 
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of ‘absolute territorial integrity’ sanctioning the behaviour of upstream and downstream 
riparian States like that of landlords at private law. 

 
It is not until the beginning of the 19th century that the hydrologist, the hydrogeologist and 
the water engineer defined the concept of the hydrological cycle as the time-space 
manifestation of water which contributed the long awaited definition of the water resources 
as the ‘thing’ so much looked after by the lawyers. Not quite, though, until the Water 
Resources Committee of the International Law Association finally formulated the concept 
of the ‘international drainage basin’ within the framework of its Helsinki Rules of 1966.7 

 
It is opportune at this stage to recall the definition of the drainage basin as has been 
couched by the ILA in Article 2 of the Helsinki Rules: “An international drainage basin is 
a geographical area extending over two or more states determined by the watershed limits 
of the system of waters, including surface and underground waters, flowing into a common 
terminus.” 

 
It follows that any water resource is measurable within the cup or receptacle formed by the 
surface watershed collecting atmospheric waters, their run-off into surface streams and 
percolating waters into subterranean streams down to where both discharge into their 
common terminus, usually the sea, a definition applying to both national, or internal, and 
international basins. 

 
The only exception suffered by this definition relates to contained aquifers, or fossil 
waters, which, like still waters, are measurable and therefore, as in the case of the water 
contained in one’s cup, receptacle, pond or shallow well, are subject to appropriation and 
regulated at law as any other legally owned ‘thing’ or ‘object’. 
 

4. National and International Water Resources Law 
 

The fundamental difference between national, or domestic, and international law lies in the 
fact that if at domestic law there is a legislator enabled by the Constitution and a judicial 
power capable of ensuring law enforcement, international law lacks both. 
 
The development of international waterborne commerce in the XVIth century called for the 
internationalization of navigable rivers and waterways in Europe.8 This was done by means 
of treaties between the Great Powers of the time such as, for example, the 1535 Treaty 
between the Ottoman Empire and France which established the freedom of navigation on 
the Danube for the riparian States.9 A similar treaty was then entered into in 1580 between 
the Ottoman Empire and Great Britain.10 
 
The XVIIth century saw the institutionalization of the boundary on rivers either separating 
or crossing the territory of two or more States. These became known, respectively, as 
‘contiguous’ and ‘successive’ rivers. Unlike with non-navigable contiguous rivers, the 
setting of the frontier on successive rivers was generally absent of complex issues. 
Similarly, the delimitation of the frontier on navigable contiguous watercourses such as the 
Rhine, for instance, was by simply making the frontier follow the deepest navigation 
channel (the ‘Thalweg’) as in the 1648 Peace Treaty between France and Germany.11 
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Although equity would have called for the frontier on non-navigable rivers and 
watercourses to follow the median line, quite different solutions were adopted over time 
starting with the1689 Treaty between Russia and China which set the frontier at the 
Chinese bank on the Amour River.12 
 
From the beginning of the colonial era in the XVIIIth century, a variety of systems for the 
delimitation of the frontier in international rivers developed while the principle of freedom 
of transit and navigation for riparian states was being established within the newly 
acquired colonies and in Europe. While the 1713 Treaty between France (Guyana) and 
Portugal (Brazil) made both banks of the Amazon Portuguese,13 the 1763 Treaty between 
France, Great Britain and Spain established the frontier on the median line of the 
Mississipi.14 In Europe, the 1774 Treaty between France and Switzerland for a tributary of 
the Rhône15 and the 1779 Treaty between Austria and Germany in respect of certain 
tributaries of the Danube16 declared these water courses to form a condominium, whereas 
the 1780 Treaty between  France and Germany established a regime of co-sovereignty over 
a tributary of the Rhine.17 Finally, an interesting exception relates to the 1793 Treaty 
between Russia and Poland which declared a tributary of the Vistula to be a ‘flumen 
nullius’.18 
 
It is however not until the XIXth century that the regime of freedom of navigation was 
internationalized by riparian States such as France, Germany and The Netherlands for the 
Rhine in 1831,19 Austria and Russia for the Danube in 1840,20 the United Kingdom for the 
Indus in 1843,21 Argentina for the Plata in 185222 and, finally, by the European Powers for 
the Congo by virtue of the 1885 Act of Berlin.23 
 
As to the XXth century, it witnessed the transfer from the concept of ‘international river’ to 
that of ‘international river basin’ as the system of surface streams delimited by the 
watershed. Practical illustrations are the 1909 Treaty between the USA and Canada in 
respect of their boundary waters,24 the 1919 Peace Treaty of Versailles in respect of the 
Rhine25 and the 1922 Treaty between Colombia and Peru in respect of the Amazon river 
system.26 It is not until 1966 however that the ILA defined the concept of  ‘international 
drainage basin’. 
 

4.1 International Water Resources Law27 
 
Notwithstanding the hopes placed first in the League of Nations and its Permanent Court of 
International Justice and, subsequently, in the United Nations with its Security Council and 
Court of International Justice, one has to realize that unless States are prepared to abandon 
part of their sovereignty in favour of some type of ‘supra-national’ entity, such institutions, 
while extremely useful as discussion fora, are bound to remain limited by the veto power 
of a privileged few and, irrespective of their name as ‘courts’, to serve but as mere arbitral 
tribunals. Indeed, State sovereignty remains a political absolute and limitations thereto will 
only be acceded to on a strictly voluntary and reciprocal basis.28 

 
This does not mean, however, that there is no international law; very much to the contrary, 
but subject to some qualifications. According to Article 38 of the Statute of the 
International Court of Justice which has been ratified by a very large  number  of  members  
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of the international community, the sources of international law are: a) international 
conventions, whether general or particular; b) international custom as evidenced by a 
general practice accepted as law; c) the general principles of international law; and d) 
judicial decisions and the teaching of the most highly qualified publicists of the various 
nations, ‘as subsidiary means for the determination of rules of law’. 

 
The first source, conventional or treaty law, consists in the bulk of specific treaties and/or 
conventions entered into by States over time.29 General conventions are those promoted by 
international organizations and offered for voluntary ratification by member states or for 
adhesion by non-member states. Such conventions, e.g., the 1921 Barcelona Convention on 
the freedom of navigation30 and the 1923 Geneva Convention on the development of 
hydro-electric power,31 for instance, generally receive few ratifications. The reason is 
probably that sovereign states prefer to commit themselves on specific matters rather than 
on so-called principles of general application. 

 
The second source, international custom as evidenced by a general practice accepted as 
law, considers the actual behaviour of states as reflected by the international treaties and 
conventions which they have executed. For an international custom to be so recognized, 
such treaties and convention must however evidence (i) that signatory states systematically 
refer therein to the same principles when applied to similar conditions and (ii) that they are 
convinced of the obligatory force thereof. 

 
The third source, the general principles of international law, aside from those of ‘law and 
justice’ incorporate in fact mere moral precepts such as the obligation to respect signed 
treaties (‘pacta sunt servanda’) or the so-called no-harm clause (‘sic utere tuo ut alienum 
non laedas’) and its corollary at water law expressed as the ‘natural flow’ doctrine the 
respect of which is left in practice to the free will of sovereign States. Indeed, even if a 
State is recognized in breach of any such principle by the International Court of Justice, 
enforcement of the Court’s sentence is left to the traditional remedies at international law, 
i.e., retorsion measures such as embargo, or war.32 

 
As to the fourth source, judicial decisions and the teaching of the most highly qualified 
publicists, and although labeled ‘subsidiary’, it has undoubtedly considerable weight in 
identifying what may be called the ‘consensus’ of the community of nations, which 
consensus is not without having a determinant coercive power over individual States. 

 
In the absence of a supra-national legislator, and considering that the above sources are 
listed according to the way in which the International Court of Justice is to consider them 
when attempting to resolve an international dispute, it may be argued that the sources of 
international law, in essence, comprise but: 

 
a) customary rules as evidenced by international treaties and conventions; and 

 
b) judicial decisions and the teaching of the most highly qualified publicists, as a 

subsidiary source. 
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If the application of court decisions as a subsidiary source of international law does not 
require qualification, the matter of how to consider the teaching of the most highly 
qualified publicists, i.e., the doctrine, deserves some comment. 

 
Such recent works as the Helsinki Rules of the International Law Association,33 the 
Bellagio Draft Treaty34 or, to a certain extent, the Draft Convention prepared by the 
International Law Commission  (ILC) of the United Nations35 do fall into this category as 
do all studies, books and articles in Law Journals and other similar publications contributed 
by scholars of international law. 

 
The work of the Anglo-American International Law Association undertaken as from 1958 
in continuation of that initiated by the European ‘Institut de Droit International’ in 1911 
and which produced the 1966 Helsinki Rules, as complemented and supplemented through 
1996, is commonly labeled ’codification of international law’, a term which may be 
misleading. 

 
Indeed, to the Civil Law lawyer, ‘codification’ has the meaning of ‘making law’, a 
function which is definitely not that of the doctrine. To the Common Law lawyer, 
however, ‘codification’ may mean making law by writing out recognized Common Law 
rules into a Code of laws; it may also mean, simply, ‘stating the law’, i.e., declaring what 
the law is, or should be. 

 
It is evident that the Helsinki Rules are merely declaratory of what the rules of 
international law state or should state. As a matter of fact, great care has been taken by 
their authors in distinguishing between rules de lege lata, or which shall be considered as 
binding, and those de lege feranda, or which should in fact be considered as 
recommendations or as rules of law ‘in the making’, also sometimes referred to as ‘soft 
law’. 

 
Symptomatic of this distinction is the fact that, in undertaking its parallel drafting work, 
the ILC felt the need to prepare a Convention intended to be submitted to Member Nations 
for ratification. This fact in itself evidences the ILC’s implied position that, in the absence 
of a general convention, or of a great number of specific treaties evidencing a rule of 
customary law, there is no international law.36 

 
It may be that the initiative of the ILC was to try and attract support to the recognition of 
the Helsinki Rules as, in fact, the contents of the Draft Convention add little or nothing 
thereto.37 Unfortunately, by having gone through the international political debate, the 
outcome is most disappointing in that the terminology carefully carved out, and the logical 
sequence engineered, by the ILA in drafting of the Helsinki Rules have been totally lost to 
the effect that, notwithstanding the large representation of states in the various ILC 
sessions, very few ratifications, if any, should be expected. 

 
As to the Bellagio Draft Treaty, which falls into the same category as the Helsinki Rules, it 
constitutes a most interesting attempt at making a specific practical experience available to 
the international community in a ready-made treaty format. Considering that its two 
original authors have been active members of the ILA Water Resources Committee which 
produced the Helsinki Rules, this effort could have been expected to yield most rewarding 
results. 
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Unfortunately, if the Draft Treaty can no doubt serve as a useful tool in the specific field of 
transboundary underground waters, and although earnest attempts have been made in the 
commentary to try and make it applicable to both surface and underground waters, this 
effort, as stated by the authors themselves, will have fallen short of expectations due to the 
same situation as was faced by the ILC Draft Convention: after it was submitted to a large 
political debate, the original draft suffered a complete revision. As the authors of the Draft 
Treaty themselves report: ‘Some of the substantive changes made do not meet fully the 
expectations and suggestions of our several contributors and advisers. Remaining 
inaccuracies and errors of judgment can be attributed only to the final revisers’.38 

 
Some examples of such discrepancies include the aim of the exercise itself, namely ‘to 
achieve joint, optimum, utilization of the available waters’ while, in the preamble, use is 
made of such expressions as ‘rational use and conservation’, ‘equitable basis’, ‘optimum 
and efficient use’, ‘rational management’ and ‘conjunctive use’, a series of conflicting 
propositions; at Article I, definition 4., ‘conjunctive use’ is defined as ‘the integrated 
development and management of surface and groundwater as a total water supply system’, 
a verbiage conflicting with prior definitions; at Article II. 1, mention is made of 
‘reasonable and equitable development and management’ while, in Article II. 2., reference 
is made to ‘optimum utilization and conservation’; at Article V. 1, the creation and 
maintenance of a comprehensive and unified database is limited to ‘. . . pertaining to 
transboundary groundwaters’ in contradiction with the predicament of ‘conjunctive use’; 
the treatment of transboundary transfers at Article XI is so succinct as to serve no purpose 
whatsoever; and the protection of prior rights under Article XIV is most surprising within a 
framework treaty supposed to introduce flexibility in water allocation as suggested by the 
wording of Article VIII, 2 & 3. 

 
The Bellagio Draft Treaty has nevertheless the merit of addressing such matters as 
Enforcement and Oversight Responsibilities, Comprehensive Management Plans, Planned 
Depletion and Inquiry in the Public Interest which constitute appreciable novelties. 
 
Notwithstanding the terminology however, all these arrangements have but reduced the 
principle of equitable utilization to an effective quantitative apportionment of the waters 
shared among their contracting basin states. 

 
As to international water resources treaties, they have almost all created some sort of 
international institution, be it a Frontier Delimitation Commission or a Boundary 
Commission, a Navigation Commission, an Irrigation Commission, a Joint-Commission, 
Committee or Co-coordinating Bureau, a Mixed-Commission, a Permanent Commission, a 
Water Regulation Committee, a Joint Permanent Technical Commission, a Joint-
Committee for Economic Co-operation, Inter-State Commissions, a Regional 
Organization, a Commission of Mediation, Conciliation and Arbitration or a Judicial 
Commission, with or without dispute settlement powers. Most of these have appeared 
chronologically, replacing or duplicating each other; some never functioned, few are still 
operational in some sectoral aspects of water resources administration but none was 
structured for integrated water resources management under the principle of equitable 
utilization. 
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As has been recommended elsewhere,39 each international drainage basin should be 
equipped with an international institution responsible, initially, for inventory purposes, 
then for planning and, subsequently for plan implementation control, for water rights 
administration and for the prevention and settlement of water disputes.40 

 
4.2 National Water Resources Laws 
 

If domestic law offers a comprehensive legal system structured on legislative, executive 
and judiciary powers giving both authority to the rule of law and ensuring its enforcement, 
international law has been shown to rest almost exclusively at the mercy of the strongest 
party. As has also been evidenced, however, international water resources law has 
developed faster than domestic water resources laws. 

 
A majority of states confronted with water resources problems have by and large accepted 
the concepts of the drainage basin, of the conjunctive use of surface and underground 
waters and of the necessity to eradicate the water ownership privilege in order to 
effectively manage water use rights. 

 
Although national laws have now to be revised in order to institutionalize these new 
concepts, the mass of existing sectoral, use-oriented laws and regulations needs 
consolidation. But more important, as will be seen later on, is the absolute necessity to 
reorganize the water resources management function and to find a solution to the plague of 
inter-departmental duplication of functions and powers from the central government down 
to the water users’ level. 
 
 
III. INTEGRATED WATER RESOURCES MANAGEMENT 
 

1.  The Helsinki Rules of 1966 
  
It is now a generally accepted principle that water resources, with the exception of water 
contained in one’s cup, receptacle, pond or shallow well and contained, or fossil waters, 
should not be appropriated as these constitute a common good for those users who depend 
on them. 

 
If, today, the concept of ‘shared international water resources’ has practically become an 
evidence at international conventional law, domestic law has not yet succeeded in freeing 
itself, in respect of water resources, from the concepts of Public Domain or of State 
Control; and although the concept of State Control could be interpreted as going away 
from that of state ownership, in practice it comes to the same as far as private rights are 
concerned. 
 
The reason for this situation stems simply from the fact that if, at international law, shared 
water resources are evidently apprehended by the drainage basin, the domain of domestic 
law is the national territory which has nothing to do with a hydrologic unit. Drainage 
basins are either wholly comprised within the national territory or form part of an 
international basin.41 Historically, therefore, States have long left the resource in the 
dominion of individual landowners with, as the only limitations to their absolute ownership 
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rights, the regime of easements and servitudes assorted with the principle of civil liability 
for damages and its corollaries of restoring the prior situation (the Roman Law clausula 
rebus sic stantibus) or of indemnifying (the Roman Law restitutio in integrum) themselves 
based on the moral principle of ‘no harm’ which the Post-Glossators of the XVIth Century 
have couched in Latin terms as the maxim ‘sic utere tuo ut alienum non laedas’ in order to 
probably give it a legal connotation which it does not have.42 
 
More recently, however, States have gradually excerpted navigable watercourses, then 
rivers declared public and ultimately all water resources from the private dominion in order 
to vest the national water resources in the State thereby leaving to individuals rights of 
utilization granted by means of permits, licenses and/or concessions; excepted, though, are 
those waters used for limited drinking, household and animal watering purposes which 
remain free of access to the riparian landowner, if not to all under still prevailing 
customary laws. 
 
If, at international law, the conventional rule of the ‘community in the waters’, or of the 
‘community of interests’ is now gradually substituting for those of ‘absolute territorial 
sovereignty’ and ‘absolute territorial integrity’, Article 4 of the Helsinki Rules establishes, 
limitatively, that “Each Basin State is entitled, within its territory, to a reasonable and 
equitable share in the beneficial uses of the waters of an International Drainage Basin.” It 
is noteworthy in this connection that States are no longer to be the appropriators of 
international water resources which are held in trust by the community of Basin States for 
an equitable sharing of the right to use them in the common interest.43 
 
Expressed in practical terms, by adopting the principle of ‘equitable utilization’ the Basin 
States recognize that water cannot be quantitatively apportioned in an equitable fashion as 
any such quantitative apportionment, while equitable at the time of allocation, soon 
becomes inequitable due to seasonal changes in the hydrology and water use patterns 
within the basin, not to mention the periodic variations of the hydrologic cycle and 
unpredictable climatic alterations.44 
 
To be equitable, the allocation of the waters is to be expressed in percentages of the total 
available resource in such a way that, if corresponding quantities of water do vary in time, 
all water users are affected or benefit in equitable proportions. 
 
As a result, it may be said that the Helsinki Rules have achieved the transfer from the 
historical quantitative apportionment by States of international water resources into a new 
qualitative system of allocating to the Basin States an equitable share in the beneficial use 
thereof. 
 
At this time, domestic law could gain immensely from such a system as developed at 
international law by holding the national water resources no longer in ownership or under 
any other form of preferred sovereign right but in trust for their equitable utilization by 
basin water users. Such a system, as will be seen later on, is in fact not different from that 
known by traditional societies or from that which prevailed in Europe until the French 
Revolution. 
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2. Integrated Water Resources Management 
 

The water resources literature is replete with such terms as ‘rational management’, 
‘conjunctive use’, optimum use’, ‘environmental management’, ‘sustainable development’, 
‘sustained yield’, ‘integrated resources conservation and development’, ‘reasonable and 
equitable utilization’ and the like, each most probably appropriate within its particular field 
of specialization but none being of general application.45 
 
To take but a trivial example as close as possible to water, a banker manages liquidities: 
cash in, cash out, cash balance, deposits, savings, reserves, investments, yields, expenses, 
cost accounting, loans, rate fixing and the like. Water resources, as the wealth of the 
community, require but the same kind of manager. 
 
Water resources within the drainage basin need to be inventoried, quantitatively and 
qualitatively; the water demand needs to be assessed, and no more than available water 
may be allocated under pain of bankruptcy of the water bank. Water resources must be 
protected, quantitatively and qualitatively; they must be developed and used more 
efficiently in order to increase their availability. Water resources must be used in the best 
possible way, both quantitatively and qualitatively, in order benefit all users equitably. As 
is now recognized, surface and underground waters must be used conjunctively and the 
safe yield of underground water resources must be protected. Water resources must be 
managed in such a way as to respect the environment and, notwithstanding the assertions 
of the environmentalists, all natural resources, including man, must be managed in a way 
respectful of the environment because there is nothing on earth called the ’Environment’ 
that is in any way manageable ! May be different environments or sets of environment, but 
no ‘Environment’ as such. 

 
Therefore, ‘integrated water resources management’ should be construed as the sum of 
activities that will ensure ‘the conservation, development and utilization of the water 
resources of the drainage basin for the benefit of the basin community’.46 
 
Under such a principle, there is no room for ‘optimum’ conservation, development or use 
as the optimization of one element would by definition have to be at the expense of the 
others. The criterion instead should be ‘integrated’ conservation, development and 
utilization which, by reference to the ultimate users, is expressed in the legal realm as 
having for purpose to be ‘equitable’.47 
 
And, as with the definition of the drainage basin, that of ‘integrated water resource 
management’ is applicable to the waters of both internal and international basins,48 let 
alone captured aquifers or fossil waters and, who knows, may be icebergs one day ! 
 

3. The Integrated Basin Water Resources Management Plan 
 
The recognition of such concepts and principles as those of the ‘community interest’ and of 
‘equitable utilization’ no doubt constitute the achievement of the 20th Century in water 
resources legal doctrine, if not yet in State practice. In promoting such concepts and 
principles  and  in  setting-up  mechanisms  for  the  administration  of  international  water 
 
 

Page 14 of 33 



 

 
resources and for the settlement of disputes, the Helsinki Rules omitted however to 
institutionalize the necessary instrument to convert the still subjective principle of 
‘equitable utilization’ into an objective term of reference for integrated water resources 
management: ‘the integrated water resources management plan’.49 
 
There is no need here to elaborate on the planning function and its intrinsic technical, 
economic and social parameters which have been amply developed by the water resources 
engineer, economist and planner. What needs to be stressed, however, is that international 
water resources management will always remain a highly political affair in the hands of 
sovereign States an that the only way to limit political intolerance in water affairs is by 
obliging States to make their decisions based on the evidence of bare, technical facts and of  
prevailing economic realities and social imperatives.50 
 
The same holds true at the national level when considering conflicts of power within the 
government administration at the central, regional and local levels. Water resources should 
be managed as a ‘family affair’ in which the government units concerned should act as a 
‘good family father’ and with the active participation of the water users and of their 
associations. 
 
It is noteworthy as well that, if the definition of the Drainage Basin encompasses the whole 
of the surface watershed and underground waters flowing into a common terminus, it 
similarly applies to each tributary of a given mainstream. If planning by drainage basin is 
needed and if basin plans require integration into the national water resources management 
plan, development will generally initiate at the level of tributaries so that the basin plan 
will in fact consist essentially of the aggregate of those sub-basin plans engineered for 
tributaries, which plans will then leave little or nothing to add beyond river training works 
in terms of mainstream management. Indeed, the ‘large dam’ fancy of the 1960s has 
fortunately been abandoned. Let us just remember the little advantages and enormous 
harmful effects of the Aswan Dam on the Nile. 
 
Each drainage basin and sub-basin therefore needs one ‘banker’ to manage its water 
resources. And like the banker, the water resources manager has to establish the balance 
sheet of the available water resources, i.e., the quantitative and qualitative inventory of 
existing water resources, the quantitative and qualitative inventory of existing water uses 
and the quantitative and qualitative inventory of the water demand in order to compile the 
balance, which may be positive or negative, of available waters for an equitable allocation 
of corresponding water use rights. 
 
Of paramount importance, however, is to recall that a water resources plan is never 
complete; it is a dynamic, ongoing technical exercise requiring continued adjustment in 
accordance with changing hydrologic, economic and social conditions. 
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III.  THE INTEGRATED WATER RESOURCES ADMINISTRATION51 
 

1.  Legal Aspects 
 
As has been seen above, if the principle of equitable utilization defined some thirty years 
ago has nowadays received various degrees of general acceptance by the international 
community, still few international basin states and national governments have clearly 
incorporated this principle into their international treaties and national legislations. The 
attachment to such historical concepts as territorial sovereignty and public/private 
ownership rights in water undoubtedly constitutes an extremely strong barrier to overcome. 
But time will eventually be subdued. 
 
It is also evident that, left alone, such a principle remains purely theoretical. In order to 
render it operational, all the factors allowing for a water use right to qualify as being 
equitable have to be institutionalized as well. And the only way to achieve this purpose is 
by institutionalizing the integrated basin water resources plan so that it can effectively 
serve as the term of reference for measuring the equitable nature of corresponding water 
use rights. 
 
Once supplied with such an instrument, the responsible administration is enabled to 
allocate water rights which will be equitable because they will be based on the prevailing 
water balance of the basin and on technical, economic and social factors largely absent of 
undesirable political bias.52 
 
Furthermore, water use rights have to be equitable not only upon allocation but throughout 
their effectiveness in time. Therefore, water use rights have by definition to be precarious 
so that they may be calibrated at all times and changed or cancelled if found to be no 
longer equitable. It therefore follows that, in order to achieve this purpose, the water 
resources administration, in its capacity of the Trustee of the national water resources, has 
to be empowered to attach terms and conditions to water uses in the form of authorizations, 
permits and concessions. 
 
Water users are thus afforded full protection in their water rights as long as these conform 
to the granted terms and conditions of use. If water rights conforming to such terms and 
conditions need to be modified, varied or cancelled, but only then, water users are to be 
entitled to equitable compensation in cash or in kind, i.e., in an alternate water supply. 
 
Finally, the responsible water resources administration should be endowed with 
administrative jurisdictional powers in order to prevent and settle water disputes, appeal to 
higher administrative instances and to the judiciary being of course reserved. 
 

2.  Institutional Aspects 
 
By the time the historical use-oriented management of water resources was abandoned by 
States in favour of the integrated management concept, the vexing question of which 
institution was to be made into the national water resources manager soon cropped up. For 
practical purposes, the major water user institution was chosen such as the Ministry of 
Agriculture or of Irrigation in Common Law countries, and the Ministry  of  Public  Works 
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in Civil Law countries. As was legitimately to be expected, the corresponding major water 
use became privileged and ‘water power’ then became the pry of empire building 
politicians and competing ministers. Some attempts at vesting this new power with neutral 
institutions such as the Ministry of Planning, a usually powerless ministry, or with the 
Presidency yielded no better results. 
 
Then came the reign of the Ministries of Water Resources or of Natural Resources and the 
Environment, themselves flanked by some kind of parliamentary or inter-ministerial 
commission the members of which, too busy with other things and in any way not listen to 
by the ‘primus inter pares’ Ministry, soon versed into consistent absenteeism. 
 
This situation is further exacerbated by the administrative structure of government which is 
merely replicating the national discrepancies at the intermediate, provincial or state, and 
local levels. In federal States, however, inter-provincial or inter-state agreements – the 
Inter-State Compacts in the United States – were usefully devised to partially erase the 
non-correspondence of water resources with administrative boundaries. 
 
It may be stated that the experience of federal States proved extremely useful at the time 
States reached the objective of multi-purpose and, subsequently, of integrated management 
of their shared water resources. The fairly simple, single purpose, Boundary, Navigation or 
Electric Power Joint Commissions, Committees or Boards initially vested with limited 
inventory, negotiating, planning or police powers became called upon to apprehend the 
joint investigation, conservation and development of international water resources for their 
multi-purpose use, an originally purely technical mandate soon to be marred with 
essentially political considerations. 
 
Looking at state practice, it would seem that international water resources treaties have 
largely been over-ambitious in attempting, at the outset, to establish the perfect 
international water resources administration at the expense of a progressive 
institutionalisation of the various components of the management exercise which should 
normally result in the framing of a joint water resources management plan. With such a 
plan as the central objective, joint investigations, centralization and exchange of data may 
progressively move to joint planning, joint plan implementation and, then, to national 
harmonization and international control. 
 
Of major significance, again, is the fact that integrated water resources management is not 
a static but an eminently dynamic exercise: the plan is never complete but continuously 
develops as conservation and development activities progress. 
 
The Helsinki Rules do provide framework rules for the conventional establishment of the 
required institutional structure53 which, in addition to integrated water resources 
management proper, should be vested with water rights administration prerogatives54 and 
with a conciliation and arbitration function.55 
 
In considering the integrated management of water resources, a careful distinction should 
however be made between the functions and powers associated with (i) the formulation 
and execution of the water resources policy, (ii) the formulation and execution of the water 
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resources development plan and (iii) the administration of water rights. To place all of 
these under one hat is bound to failure. And the necessary decentralization of the national 
water resources management function to the basin level is only adding to the existing 
confusion of responsibilities and powers of the relevant government authorities at the 
national, regional and local levels. 
 
If the new water ministry or authority should rightly be vested with the policy formulation 
function and parliament with the approval of the national water resources policy, its 
implementation ought to rest with each individual government department within its own 
fields of competence. The water ministry or authority should however be empowered to 
coordinate and control the water resources development work executed by those various 
government departments; conversely, those departments should feed the water ministry or 
authority with all the data and information which they produce within their respective 
fields of competence. 
 
As to the national water resources policy, it is expressed in the form of the national water 
resources management plan designed to dictate the general guidelines to be followed for 
the conservation and development of the national water resources and for the overall 
administration of water rights. 
 

3.  The Drainage Basin Administration 
 
With the introduction of the integrated basin water resources management concept, a non-
political unit is thus to be added to the traditional government administration and its 
decentralized, regional and local, units. Indeed, the drainage basin unit, the necessary 
hydrological unit allowing for integrated water resources management, is a purely 
technical unit either wholly comprised within one, or extending over two or more, local or 
regional administrative units. Each drainage basin administration is to produce its own 
water resources management plan which, in aggregate with all other such plans, are to 
constitute the national water resources management plan. 
 
The apparently insuperable problem of conflicts of jurisdiction between these new 
technical units and the regular political subdivision of decentralized government is 
however nothing more than a false problem. 

  
Indeed, the exclusively technical functions of each drainage basin administration are the 
constitution and maintenance of their respective basin water resources inventory, of the 
inventory of existing water uses and of the water demand within their basin and, on this 
basis, the formulation and submission of their integrated water resources management plan 
to the central administration for approval as part of the national water resources 
management plan. As in the case of the water resources ministry or authority, however, 
each drainage basin administration should see its prerogatives limited to the coordination 
and control of the implementation of its basin water resources management plan by each of 
the central and decentralized units of government concerned, each acting within its own 
sphere of territorial competence. 
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The means of articulating such a joint water resources management undertaking requires 
the active participation of the basin water users and of their associations on the one hand, 
and, on the other hand, that of all government units operating within the geographical area 
of the basin, each within the limits of its territorial area of jurisdiction. There is nothing to 
change in the existing local government structure, save for the institutionalization of what 
may be designated as the ‘basin parliaments’, or fora for the consultation and exchange of 
views of all stakeholders within the drainage basin. 
 
Finally, the basin water resources administration, as the basin water master, should be 
vested with specific powers to issue the required authorizations, permits and concessions 
for water uses and to prevent and settle water disputes, i.e., the water rights administration.  
 
Such an institutional structure is of application to both national and international drainage 
basins. Recent examples worth studying are the water laws of Tunisia (1975),56 Spain 
(1999)57 and Brazil (2000)58 as well as the international agreements n respect of the Parana 
River (1992)59 and of the Mekong River (1995).60  
 
 
IV. CONCLUSION AND SOME ADDITIONAL REMARKS 
 

1.  The New Concepts – The New Vision 
 
It appears from this brief review of the evolution and recent trends in water law that the 
XXIst century will undoubtedly witness the comprehensive institutionalization of a number 
of new concepts and principles that can be summarized as follows: 
 

• From Use-Oriented to Resource-Oriented legislation 
• The Drainage Basin – first legal definition ever of ‘Water Resources’ 
• The Conjunctive Use of Surface and Underground Waters 
• From Absolute Territorial Sovereignty and Integrity to State Sovereignty and 

Responsibility – No more ‘Natural Flow’, ‘No-Harm’ or ‘Limited Territorial 
Sovereignty’ concepts 

• From Equitable Apportionment to Equitable Utilization – 1966 Helsinki Rules 
• Integrated Water Resources Management as ‘the sum of activities required to 

ensure the balanced conservation, development and utilization of the water 
resources of the drainage basin’ – no more ‘optimum’, ‘environmental’ or 
‘sustainable’ development and/or utilization 

• The Integrated Basin Water Resources Development Plan as the instrument for 
policy formulation and implementation 

• The Basin Water Resources Administration as the instrument to formulate the plan, 
to control its implementation, to allocate water use rights and to prevent and/or 
resolve water disputes. 

 
It may therefore be anticipated that number of governments will embark on, or pursue, 
corresponding legal and institutional reforms while States will enter into new international 
water resources agreements. The temptation to copy from existing laws and agreements 
will be strong. Two words of caution though. Firstly, each country having its proper 
hydrologic setting, legal and institutional traditions and historical heritage,  there can be no 
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such thing as a ‘model water law’. While taking inspiration from adequate foreign 
experience, each State must make the effort to imagine its own legal framework based on 
its own realities. Secondly, if harmonization of the national legislations of States sharing 
international water resources is desirable, copying from one another will only lead to 
confusion and misunderstanding on the part of the respective local populations. If there 
must be harmonization, it should not be of the laws and institutions as such, but of the 
fundamental principles of water resources management which are to be translated into an 
appropriate language in the particular legislation and institutional framework of each 
individual State. 
 
Furthermore, the most ideal water law will remain academic unless its provisions are 
effectively enforced. To be enforceable, such provisions must be understandable by the 
water users communities and must be enforced by competent officers and/or administrators 
at all levels of government. Contrary to the views prevailing among the ‘modernists’, 
traditional societies are extremely well equipped in this respect as traditional water user 
communities have for ages managed their scarce water resources in accordance with those 
so-called, in fact re-discovered, ‘modern’ principles ! In many instances, rather than trying 
to impose a new institutional framework from the top down, governments would be well 
advised to take stock of their grass root, traditional, institutional frameworks and to project  
them up to the national level. 

 
While indulging in this exercise, legal drafters will most likely be confronted with fancy 
terminologies and faced with so-called new concepts which, if adopted bluntly, are likely 
to cause more confusion than to clarify particular situations, some of which are complex by 
nature. Hence, the following few remarks. 
 

2.  Sustainable Water Resources Management 
 
Introduced recently by the environmentalists, this expression is meaningless. What does or 
what could ‘sustainable management’ effectively mean ? The term ‘sustainable’ was most 
probably engineered by the environmentalists to allegedly find a compromise to the 
insuperable opposition between ‘conservation’ and ‘development’. The correct original 
expression, however, had been formulated long ago by the foresters who have been true 
environmentalist even before the term ‘environment’ was invented: that of the ‘sustained 
yield’, a principle that was later adequately applied to the management of underground 
waters and could very well be applied to the diversion of surface waters as well. 
 
As has been said above, the ‘environment’ as such having no limits, there can be no 
environmental management. There are however a large variety of environments in which 
the aggregate of all natural resources, including man, when apprehended within a given 
drainage basin constitute a manageable whole. There is an ecological management of 
natural resources, including water, and this is what the concept of ‘integrated water 
resources management’ suffices to define. 
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3.  Water Pricing 
 

A most vexing problem in water resources management has been, and continues to be, that 
of ‘water pricing’.61 Indeed, if it is unanimously recognized that investment in water 
resources development must be productive, most traditional communities around the 
World do regard water as a sacred, not an economic, commodity escaping the mercantile 
realm. Water, as such, cannot be traded nor sold.62 
 
Here again, there have been and still are exceptions. Even in the traditional Islamic system 
of water law, certain schools of doctrine do recognize the trading of appropriated water 
(water contained in one’s cup, receptacle, pond or shallow well) and of corresponding 
water rights. It nevertheless remains that water in motion, be it surface or underground, 
cannot be sold.63 
 
All customary water laws have always recognized the principle that, if water may not be 
sold, the service of making water available has a cost that must be assumed by he who 
benefits from the water so made available. The whole traditional irrigation water 
management system by local water users’ associations is based on a contribution in cash or 
in kind which the developers receive from those who benefit from their work.64 Such a 
contribution has of course to be proportional to the benefit enjoyed and has one way or 
another to be measured in proportion to the amount of water supplied. As long as it is not 
the water that is so sold but the service of conveyance that is remunerated, there can be no 
objection. 
 
The same principle applies to municipal water supply and, although the water is metered, 
metering is only a way to compute a water conveyance charge that is proportional to the 
service provided. 
 
There is therefore no need for water to be considered an economic commodity while 
ensuring that users can and will contribute financially to the costs of water conveyance, of 
water pollution abatement and of maintaining the quality of this precious natural resource. 
It ought to be remembered, however, that water is sustaining life and that the supply of 
water to low-income populations has always been subsidized or even made available free-
of-charge. There is no reason whatsoever for such a system not to be maintained, if only 
within economically depressed areas. 
 

4.  Privatization 
 
A last remark ought to be made in respect of a recent tendency by modern authors and 
international organizations to promote the privatization of water distribution alleging that 
the private sector is more efficient than the public sector.65 While it would indeed be 
wishful to contradict such a fact, but considering that privatization is profit-oriented, the 
concept of making a profit on water would definitely be seen as a hurting proposition 
within traditional environments. Access to water being considered one of man’s sacred 
rights and knowing that the needy in all countries of the world will never afford the means 
to pay the full price of the water conveyance service, the supply of water for domestic 
purposes has always been, and will continue to have to be subsidized. The generally 
applied system by which economically strong water users pay more in order to allow less 
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privileged classes of water users to have access to the water they need is ethically correct 
and there is no reason to dispense with it. 
 
One way to solve this apparent impasse could be to promote private supply and 
conveyance corporations operating under free economy criteria, but to subject these 
enterprises to the public concession regime in such a way that their profit making 
tendencies may be monitored and controlled by the State in the interest of the well being of 
the community. 
 
Under World Bank pressure, Chile for instance introduced the privatization of its water 
sector in 1981.66 Today, most, if not all, water rights in the country have been hoarded by 
the few wealthy and are the subject of pure speculation at the expense of the less well-to-
do users who are now deprived of their water. An example definitely not to be followed. 
 

__________________ 
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